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Coart of Appeals of the District of Columbia. 


No. 2975. 

The Fidelity Mutual Life Insurance Co., &c., Appellant, 

vs. 

John I. Brown. 


a Supreme Court of the District of Columbia. 

At Law. No. 58573. 

John I. Brown, Plaintiff, 
vs. 

The Fidelity Mutual Life Insurance Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it Remembered, That in the Supreme Court of the District 
of Columbia, at the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had, in the above-entitled cause, to-wit: 

1 - Declaration. 

Filed November 6, 1915 

In the Supreme Court of the District of Columbia. 

At Law. No. 58573. 

John I. Brown, Plaintiff, 
vs. 

The Fidelity Mutual Life Insurance Company, a Corporation, 

Defendant. 

I. 

The plaintiff, John I. Brown, by his attorney, Frank E. Elder, 
sues the defendant, the Fidelity Mutual Life Insurance Company' 
1—2975a 
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a corporation organized under the laws of the state of Pennsylvania, 
with its principal office located at the city of Philadelphia, Pa., 
and having an office and carrying on business in the District of 
Columbia, for money payable by the said defendant to the said 
plaintiff for that whereas, heretofore, to-wit, on the 12th day of 
September, in the year 1895, a life insurance policy was duly issued 
to the plaintiff herein by the Fidelity Mutual Life Association, 
which association subsequently became The Fidelity Mutual Life 
Insurance Company, the defendant herein; the said policy issued 
by the said Association was numbered 66561, and provided for the 
payment bv the said defendant to the beneficiary of the insured, the 
plaintiff herein, of the sum of $2,500 in the event of the death of 
the said insured. The said policy was issued as of age 44, and this 
plaintiff continued to pay the premiums thereon and to comply 
faithfully with all the other conditions of the policy until on or 
about September 12, 1905, when one George P. Emerick, an au¬ 
thorized agent of the Fidelity Mutual Life Insurance Company, the 
defendant herein, appeared at the residence of this plaintiff 
2 in the citv of Washington, D. C., and represented to him that 
the policy the plaintiff ^as then carrying in the Fidelity 
Mutual Life Association was without value and that in considera¬ 
tion of the plaintiff paying an increased premium the Fidelity Mu¬ 
tual Life Insurance Company, which had succeeded to the business 
of the Fidelity Mutual Life Association would issue him a policy on 
what is known as the 20 payment life plan and that the said Fidel- 
itv Mutual Life Insurance Company in consideration of the sur¬ 
render to the said Fidelity Mutual Life Insurance Compony of the 
policy which had been issued to the plaintiff by the Fidelity Mu¬ 
tual Life Association and of the payment of $135.38 per annum 
each year thereafter until the maturity of the policy 20 years from 
the date of the said original policy issued by the said Fidelity Mutual 
Life Association, to wit, on the 12th day of September, 1915, the 
said Fidelity Mutual Life Insurance Company would issue the said 
20 payment life plan as of date of September 12, 1895, whereupon 
because of the said representations of the said agent of the defend¬ 
ant this plaintiff on, to wit, between seven and eight o clock P. M., 
on the 12th day of September in the year 1905 made application for 
a 20 payment life policy in the sum of $2,500 at age 44, premiums 
to be fully paid in 10 years. His wife, Nettie A. Brown was men¬ 
tioned as beneficiary under the said policy and the application 
provided that the accumulation period should be 10 years and that 
the principles and methods adopted by the company for the ascer¬ 
tainment and payment of dividends on the said policy should be 
final. The application further provides for the surrender by the 
insured, the plaintiff herein, of policy or certificate No. R66561, is¬ 
sued by the Fidelity Mutual Life Association. The application was 
dated Washington D. C., and pursuant to said application 
3 the said Fidelity Mutual Life Insurance Company issued to 
this plaintiff policy No. 178562, amount $2,500, age 44, 
with a semi-annual premium of $69.73. The said policy was dated 
at Philadelphia, on the 12th day of September, 1905, but as a mat- 
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ter of fact it was not issued until on or about September 22, 1905. 
Copy of the said application and of the said policy No. 178562 
issued by the said Fidelity Mutual Life Insurance Company are 
attached hereto as an exhibit and are expressly made a part of this 
declaration. 

The said policy provided among others the following option of 
settlement at maturity: “The withdrawal of a guaranteed cash sur¬ 
render of Seventeen Hundred and Eighty Dollars ($1,780) together 
with the profits apportioned hereto.” The policy according to its 
express provisions matured on the 12th day of September 1915, and 
the said Fidelity Mutual Life Insurance Company by its authorized 
actuary apportioned, set aside and prorated to the share of the said 
policy No. 178562 the sum of $760.95 accumulated surplus or divi¬ 
dends, and it thereupon became the duty of the defendant to pay 
to the plaintiff the sum of $2,540.95. 

Wherefore subsequent to the maturity of the said policy this 
plaintiff, having regularly, paid all premiums when due and having 
otherwise faithfully complied with all the conditions of the said 
policy demanded payment to him by the Fidelity Mutual Life In¬ 
surance Company on account of the maturity of the said policy the 
sum of $1,780, the cash surrender value, and $760.95, the amount 
of surplus accumulation which had been credited to the said policy 
by the said Fidelity Mutual Life Insurance Company making a 
total of $2,540.95 due the plaintiff from defendant. Yet the said 
defendant, though thereunto often requested did not pay the said 
sum nor any part thereof and the said sum remains w 7 holly 
4 unpaid to the damage of the said plaintiff in the sum of 
$2,540.95 with interest thereon from September 12, 1915. 

Wlierefore plaintiff brings this suit and claims the sum of 
$2,540.95 and interest thereon from the 12th day of September 
1915, besides the cost of this suit. 

n. 

And the said plaintiff further sues the said defendant for other 
money payable by the said defendant to the said plaintiff; for 
goods sold and delivered by the said plaintiff to the said defendant; 
and for work done and materials provided by the said plaintiff 
for the said defendant at its request; and for money lent by the 
said plaintiff to the said defendant; and for money paid by the said 
plaintiff for the said defendant at its request; and for money re¬ 
ceived by the said defendant for the use of the said plaintiff; and 
for money found to be due to the said plaintiff from the said defend¬ 
ant upon accounts stated between them. And the said defendant 
claims on account thereof the sum of $2,540.95 with interest thereon 
from the 12th day of September 1915, together with the costs of 
this suit; according to the particulars of demand hereunto annexed; 
and therefore he brings his suit. 

FRANK E. ELDER, 

Attorney for Plaintiff. 
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Particulars of Demand . 


I. 


Guaranteed cash surrender value on policy No. 178562,(see copy 
hereto annexed) Seventeen Hundred and Eighty Dollars, ($1780.) 

5 II. 

To accumulated surplus or dividends prorated and credited to 
said policy No. 178562, Seven Hundred Sixty and 95/100 Dol¬ 
lars ($760.95). 

Affidavit of Merits. 


District of Columbia, 

City of Washington, ss: 

Before me, a duly commissioned notary public in and for the 
District of Columbia^ personally appeared John I. Brown, who being 
duly sworn, according to law, deposes and on his oath says: 

That he is the identical John I. Brown who is named as plaintiff 
in the declaration in the above entitled cause; which declaration 
is hereunto attached and wherein the Fidelity Mutual Life Insur¬ 
ance Company, a corporation, is named as defendant. 

That the said plaintiff’s cause of action herein arises upon a 
certain life insurance policy for the sum of Twenty-five Hundred 
Dollars ($2500) which said policy was issued by the defendant 
corporation to the plaintiff on or about the 22nd day of September, 
1905, in lieu of a policy which had been issued to plaintiff under 
date of September 12, 1895, by the Fidelity Mutual Life Associa- 

tion; - 

That the following circumstances attended the issuance of the 

Dolicv I 

On or about September 12, 1905, one George P. Emrick an au¬ 
thorized agent of the Fidelity Mutual Life Insurance Company, 
the defendant herein, appeared at the residence of this plaintiff iif' 
the City of Washington, D. C., and represented to him that the 
policy the plaintiff was then carrying in the Fidelity Mu- 
6 tual Life Association was without value and that in consid¬ 
eration of the plaintiff paying an increased premium the 
Fidelity Mutual Life Insurance Company which had succeeded to 
the business of the Fidelity Mutual Life Association would issue 
to him a policy on what is known as the 20 payment life plan and 
that the said Fidelity Mutual Life Insurance Company in con¬ 
sideration of the surrender to the said Fidelity Mutual Life In¬ 
surance Company of the policy which had been issued to plaintiff 
by the Fidelity Mutual Life Association and of the payment of 
One Hundred Thirty-five and 38/100 Dollars ($135.38) per an- 
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num each year thereafter until the maturity of the policy 20 years 
from the date of the said original policy issued by the said Fidelity 
Mutual Life Association, to wit, on the 12th day of September, 1915, 
then the said Fidelity Mutual Life Insurance Company would issue 
the said 20 payment life policy as of date of September 12, 1895; 

That because of the said representations of the said agent of the 
defendant this plaintiff, on to wit, between seven and eight o’clock 

i*. on 12 th day of September in the year 1905 made ap¬ 
plication to the Fidelity Mutual Life Insurance Company, the de¬ 
fendant herein, for a 20 payment life policy in the sum of Twenty- 
Hundred Dollars ($2500) at age 44, premiums to be fully 
paid.in 10 yeap from date of said application; 

That plaintiff’s wife,. Nettie A. Brown, was mentioned as bene¬ 
ficiary and that the said application provided further that the ac- 
cumulation period should be 10 years, and that the principles and 
methods adopted by the company for the ascertainment and pay- 
7 dividends on the said policy should be final; 

7 That the application further provided for the surrender 

vr insured, the plaintiff herein, of policy or certificate 

JNo. K66561, issued by the Fidelity Mutual Life Association, the 
name of which association had been changed to the Fidelity Mutual 
Lafe insurance Company; 

That the said application was dated September 12, 1905, Wash¬ 
ington, D. C., and pursuant to said application the said Fidelity 
Mutual Life Insurance Company issued to this plaintiff policy No 
178562 for Twenty-five Hundred Dollars ($2500) on the basis of 
20 payment life plan, age 44, with a semi-annual premium of Sixty- 
nine and 73/100 Dollars ($69.73.); 

That the said policy was dated at Philadelphia on the 12th dav 
of September, 1905, but that as a matter of fact said policy was 
not issued until on or about September 22, 1905; . 

.. - . a c °Py of the sa^ application and of the said policy No. 
178562 issued by the said Fidelity Mutual Life Insurance Company 
are attached hereto and are expressly referred to and made a part 
of this affidavit; f 

That the said policy on page 2 thereof contained the following 
provision, “The accumulation period of this policy ends on the 12th 
day of September 1915, when it shall share in the surplus contrib¬ 
uted by policies of this class and according to its contribution to 
such surplus as determined by the company and this policy may 
then be continued or surrendered by the insured or assigns, (sub¬ 
ject to any existing indebtedness) under one of the following op¬ 
tions; The withdrawal of a .guaranteed cash value of Seventeen Hun¬ 
dred and Eighty Dollars ($1780) together with the profits appor¬ 
tioned hereto; - r 

That this plaintiff promptly paid all premiums on the 
8 policy at or before the time the same became due and other¬ 
wise complied faithfully with all the requirements and con¬ 
ditions incumbent upon him because of the said policy and that the 
said policy was matured according to its terms on the 12th day of 
September 1915, when the said sum of Seventeen Hundred and 
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Eighty Dollars ($1780) became due and payable to the plaint’.ff 

from the defendant at the plaintiff’s option; 

That the said Fidelity Mutual Life Insurance Company by its 
authorized actuary apportioned, set aside, and prorated to the share 
of the said policy No. 178562 the sum of Seven Hundred Sixty and 
95/100 Dollars ($760.95) accumulated surplus or dividends which 
said sum was due and payable together with the said sum of Seven¬ 
teen Hundred and Eighty Dollars ($1780) aforesaid to the plaintiff 

from the defendant on September 12, 1915. 

That although this plaintiff has subsequent to the said 12th day 
of September 1915, demanded payment to him by the Fidelity Mu¬ 
tual Life Insurance Company on account of the maturity of t he said 
policy the sum of Seventeen Hundred and Eighty Dollars ($1 7NU) 
the guaranteed cash surrender value thereof and the further sum of 
Seven Hundred Sixty and 95/100 Dollars ($760.95) the amount of 
surplus accumulation which had been credited to the said policy 
bv the said Fidelity Mutual Life Insurance Company making a total 
of Twenty-five Hundred and Forty and 95/100 Dollars ($2540.95) 
due the plaintiff from defendant; yet the said defendant has not 
paid the said sum or sums nor any part thereof and the sj^d siim o 
Twentv-five Hundred and Forty and 95/100 Dollars ($2o40.95) 
composed of the two items aforesaid remains wholly unpaid. 
9 Wherefore affiant says that the plaintiff claims and there 

is justlv due to the said plaintiff from the said defendant on 
account of the premises the sum of Twenty-five Hundred and Fortv 
and 95/100 ($2540.95) with interest thereon from the 12th day of 
September 1915, together with the costs of this suit, exclusive of all 
set-offs and just grounds of defense. mwxr T RRnwN 


Subscribed and sworn to before me this 5th day of November, 
1915 

Vseal.I M. E. WHEATLEY, 

Notary Public, D. of C. 


Pleas. 


Filed December 10, 1915. 

******* 

1. Now comes the defendant, by its attorneys, and for a plea to 
the declaration filed in the above entitled cause, says that it is not 
indebted in manner and form as in said declaration alleged. 

2. And for a further plea to said declaration, this defendant says 
that it never undertook or promised in manner and form as in said 

declaration alleged. . . 

3 And for a further plea to said declaration, this defendant says 

that the plaintiff, at the commencement of the suit, was, and still is, 
indebted to the defendant in the sum of Fifteen Hundred Ninety-two 
Dollars ($1592), with interest from September 12, 1915, for that, 
heretofore, towit, on the 12th day of September, 1905, said plain- 
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tiff borrowed from the defendant the sum of Nine Hundred Ninetv- 
five Dollars ($995.00), for which he executed and delivered 
10 to the defendant a certain certificate of loan, wherein and 
whereby he certified that said sum had been loaned on life 

L 

insurance Policy No. C — 178502, and should be a lien on said 

P 

policy until paid, and that simple interest at the rate of six per cent, 
per annum should be added thereto until the end of the distribution 
period of said policy. That the distribution period of the policy 
referred to, according to its terms, terminated on the 12th day of 
September, 1915, on which date there became due to the defendant 
from the plaintiff the sum of Nine Hundred, Ninety-five Dollars 
($995.00) as principal, and Five Hundred Ninety-seven Dollars 
($59/.00) as interest, on account of said loan, none of which has 
been paid; as appears by the particulars of indebtedness hereunto 
annexed. And the defendant is willing that the same may be set 
off against the plaintiff’s demand. 

4. And for a further plea to the first count of said declaration, the 
defendant says that the plaintiff has not regularly paid all premiums 
when due, in manner and form as in said declaration alleged. 

5. And for a further plea to the first count of said declaration, the 
defendant says that by the terms of the policy of insurance No. 
178562, in the said declaration mentioned, it was provided that said 
insurance was granted as of date September 12, 1895, in consideration 
of the application therefor, of the surrender and cancellation of 
Policy No. 66561, and of the payment in advance of One Hundred 
Thirty-five Dollars, Thirty-eight Cents ($135.38), and of the pay¬ 
ment of a like amount on or before the twelfth day of September, in 
every year thereafter, until premiums for twenty years had been duly 
paid, or until the prior death of the insured. That in order to carry 

out a part of the requirement in the said policy, to pay 
11 premiums of One Hundred Thirty-five Dollars, Thirty-eight 
Cents ($135.38), until premiums for Twenty years had been 
paid, the said plaintiff executed and delivered to the defendant his 
certain obligation or agreement in the form of a Certificate of Loan, 
and in the words and figures following, that is to say: -995.00. 

“This certifies that the Fidelity Mutual Life Insurance Company, 

L 

of Philadelphia, Penna., has loaned on Policy No. C —178562, 

P 

the sum of Nine hundred Ninety five Dollars, which with any 
additional loan, shall be a lien on said policy until paid; simple 
interest at the rate of six per cent, per annum to be added thereto 
until the end of the distribution period of said policy, at which time 
the profits accruing to it shall be used toward the payment of said 
loan, and any excess paid in cash or used as set forth in the policy, 
at the option of the insured. Should the profits not fully pay the 
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loan, the amount remaining unpaid at that time may be continued 
as a loan with interest as aforesaid, and the dividends accruing on 
the policy, to be thereafter payable annually. In event of my death 
or failure to make any payment when due to said Company before 
said loan is fully paid, the amount remaining unpaid shall become 
due and be deducted from the amount payable under said policy. 

“Dated at Washington, D. C., Sep., 12, 1905. rxr 

(Signed) JOBS I. 

\y itness * 

(Signed) GEO. P. EMRICK. 

The defendant further says that the policy described in said certifi- 
cate of loan is the same policy mentioned in the declaration, and 
that said certificate of loan was given and accepted as covering 
12 premiums for ten years qn said policy, from September 12, 
1895, to September 12, 1905, the said policy having been 
written as of said first mentioned date, although actually executed 
on September 12, 1905. That the end of the distribution period of 
said policy arrived on September 12, 1915, at which time the profits 
accruing to it, to-wit, the sum of Seven Hundred Sixty Dollars, 
Ninetv-five Cents ($760.95), were used as expressly provided in said 
certificate of loan toward the payment of the said loan, which, with 
interest, then amounted to the sum of Fifteen Hundred Ninety-two 
Dollars ($1592.00), leaving a balance of Eight Hundred Thirty-one 
Dollars, Five Cents ($831.05), payable on said loam And the de¬ 
fendant says that said balance of Eight Hundred Thirty-one D 1- 
lars Five Cents ($831.05), has never been paid, and that the same 
was on September 12, 1915, and now is together with interest from 
said last-named date, an indebtedness of the said John I. Brovn to 
the defendant Company, and that said indebtedness, 
terms of said certificate of loan, and of said policy, is a lien on said 
policy and deductible from the amount payable thereunder. 

G. L. BAKER, 

C. C. MILLER, 
Attorneys for Defendant. 


Defendants Particulars of Demand. 

John I Brown, to the Fidelity Mutual Life Insurance Company, Dr. 

L 

To amount payable under Certificate of Loan on Policy No. C — 
178562, as follows: 

13 Principal of loan .. * * $995.00 

Interest from September 12, 1895, to September 

12, 1905 .'. 597 00 

Total... * 1592 - 00 
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A ffidavit of Defense. 

******* 

City of Philadelphia, 

State of Pennsylvania, ss: 

I, Walter LeMar Talbot, of the City of Philadelphia and State of 
1 ennsylvania, being first duly sworn, depose and say: 

That I am President of 7 he Fidelity Mutual Life Insurance Com- 
pany, a corporation organized and existing under the laws of the 
State of Pennsylvania, the defendant in the above entitled cause, in 
whieh John I. Brown, of Washington, D. C., is plaintiff, and make 
this affidavit in my official capacity for and in behalf of said de- 
fendant corporation. 

That the said defendant corporation denies the right of the plain- 

/*i -n ■> mv? V6r ^ ie SUm fifteen Hundred Ninety-two Dollars 
($1592.00) of the amount claimed in this cause, the defendant 
admits that the plaintiff is entitled to the sum of Nine Hundred 
Forty-eight Dollars, Ninety-five Cents ($948.95), which latter sum 
the defendant has been ready, able and willing to pay ever since the 
same became due. That the sum of Nine Hundred Fortv-eight 
Dollars, Ninety-five Cents ($948 95). is the total net indebtedness, 
obligation and liability of the defendant to the plaintiff on account 
of their past business transactions. 

That the defendant corporation is engaged in the business of life 
insurance, being what is generally and popularly known as 
14 an “old line company/’ writing policies on a legal reserve 
basis and free of assessments, and prior to the year 1899, was 
known as The Fidelity Mutual Life Association, of Philadelphia, 
Pa., and was engaged in the writing of life insurance policies on the 
assessment plan only. 

That on or about, to-wit. the 12th day of March, 1896, the 
plaintiff, John T. Brown, became the holder of a policy of in¬ 
surance, being assessment policv No. 66561, for Two Thousand Five 
Hundred Dollars ($2500.00) /issued by said The Fidelity Mutual 
Life Association. 

That on or about September 12, 1905, the said plaintiff made 
application to the defendant corporation for a Twenty Payment 
G. A. policy, and that in accordance with application policy No. 
66561 was surrendered and policy No. 178562, of the Fidelity 
Mutual Life Insurance Company, was executed on September 12, 
1905, and the insurance thereunder was granted as of date Septem¬ 
ber 12, 1895. That the age of said Brown on the 12th day of 
September, 1905, as of his nearest birthday, was 54 years, but'that 
said policy No. 178562 was written as of his age at nearest birth¬ 
day on September 12, 1895, to-wit, 44 years, and the premium 
charge for the form of policy issued was based on said last named 
age, all of which was in conformity with the application made there¬ 
for by the said Brown. 
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That said policy provided for the payment of the premiums at 
the rate of One Hundred Thirty-five Dollars, Thirty-eight Cents 
($135.38) per year, until premiums for twenty full years had been 
paid and for the surrender and cancellation of the old assessment 
policv No. 63581. In order, to carry out a part of his obligation 
under the contract in respect to payment of premiums on policy 
No. 178562 the insured executed a certain “Certificate ot l^oa 

or agreement, as of September 12, 1905, in the sum of Nine 
15 Hundred Ninety-five Dollars ($995.00), to carry simple in¬ 
terest at the rate of six per cent (6%) per annum until 
paid and which was expressly stated according to its terms to be a 
lien on the policy, and to be deducted from the amount payable 
under said policy,' unless otherwise previously paid. A copy oi said 
Certificate of Loan, is herewith filed. Said Certificate of Loan was 
executed by the said Brown and delivered to said Company, together 
with surrender of policy No. 06531, to cover the premiums pay¬ 
able on said policv No. 178562 from September 12, 1895, to Sep¬ 
tember 12, 1905, the insurance under said policy having been 
granted as of September 12, 1895. The remaining ten years 
premiums provided for in said policy were paid in 
stallments by the plaintiff, between September 12, 1905, and Sep¬ 
tember 12, 1915. The profits accruing to the said policy, amount¬ 
ing to the sum of Seven Hundred Sixty Dollars, Ninety-five Cents 
($760.95), at. the end of the distribution period of said policy, on 
September 12, 1915, were used toward the payment of the said 
loan, as expressly provided, the total amount of said loan, 
terest. being then Fifteen Hundred Ninety-two Dollars ($1592.00), 
and a balance then and there remained unpaid on said loan of 
Eight Hundred Thirty-one Dollars, Five Cento ;($831.05). 

Affiant further says that the said sum of Eight Hundred Thirty- 
one Dollars Five Cents ($831.05), was, on September 12, 1915, 
and, together with interest from said date, now is, a valid legal in¬ 
debtedness of the said John I. Brown to the defendant Company, and 
a lien upon the proceeds of said policy. That said defendant claims 
the right to charge the balance of said loan indebtedness, to-wit. 

the sum of Eight Hundred Thirty-one Dollars, Five Cento 
16 ($831.05), against the total cash surrender value of said 

policy, towit, the sum of Seventeen Hundred Eighty Dol¬ 
lars ($1780.00), and that after charging the balance of said loan 
indebtedness against said surrender value the total sum due 
the plaintiff is Nine Hundred Forty-eight Dollars, Ninety-five 
Cento ($948.95), which the defendant was on said 12th day of 
September. 1915, and ever since has been, ready, able and willing 
to pay to the plaintiff, and which it has often offered to pay to said 
plaintiff, but which he has refused to accept. 

WALTER LbMAR TALBOT, 
President The Fidelity Mutual Life Insurance Company. 
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^Subscribed and sworn to before me this 7th day of December 

A WM. K. MILLER, Tseal 1 

Notary Public in and for the City of 

Philadelphia, State of Pennsylvania. 
My Comm, expires March 9, 1919. 


Motion for Judgment Under 73rd Rule . 

Filed December 20, 1915. 

******* 

Now comes the plaintiff by his attorney Frank F wiL j 

sr. sr waists 

davit of defend is in P sufflcie? t “ **“ ^ that the affi ' 

frank e. elder, 

A ttorney for Plaintiff. 

Gibbs L. Baker, Esq., Woodward Building, City 

17 it”™ rfjz 

*»n Ks 18; ish -« “ 

FRANK E. ELDER, 

Attorney for Plaintiff. 


Motion for Judgment Under Section 1567, D. C. Code. 

Filed January 17, 1916. 


moves the Cour for judgrnem for SMmT’h o , J Elder > and 
affidavit of defense to M f 94 H 5 Emitted m defendant’s 

®% from the 12 th dayof i 91 fT at 

to the date of this th * sui ‘ 

frank e. elder, 

Attorney for Plaintiff. 

G tng, City 3aker ’ ESq " Att0mey for defendant, Woodward Build- 

the^attenrion ft? Sicel^rd 15315* “tT 
day, January 22, 1916, or as soon thereafter a^coltl can be Wd 

FRANK E. ELDER, 
Attorney for Plaintiff. 
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13 Supreme Court of the District of Columbia. 

Saturday, January 22nd, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P 
Stafford, Justice presiding. 

******* 

Come now the parties hereto bv their respective attorneys of 
record, and thereupon, the motion of plaintiff filed herein 
judgment for $948.95 admitted in defendants affidavitof defense 
to be due to plaintiff, with interest from September 12 1915, being 
submitted to the court, it is ordered that said motion be and the 
same is hereby granted. Wherefore, it is considered that the plain¬ 
tiff herein recover of the defendant the sum of Nine Hundred 
Forty-eight and 95/100 Dollars ($948.95) with interest thereon 
from the 12th day of September 1915, together with costs of su t 
to be taxed by the clerk and have execution thereof. 


Joindei' in Issue. 

Filed January 25, 1916. 

******* 

The plaintiff joins issue on defendant’s pleas and each of them. 

FRANK E. ELDER, 
Attorney for Plaintiff. 


Notice of Trial. 

Messrs. Baker, Taliaferro & Miller, Attorneys for Defendant, 
Woodward Building, City. 

Gentlemen: Please take notice that the issue joined in this 
cause will be tried at the next term of this court. 

FRANK E. ELDER, 
Attorney for Plaintiff . 
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Note of Issue. 


Frank E Elder, Attorney for Plaintiff. e 

Gibbs L. Baker, Sidney F. Taliaferro, C. C. Miller, Attorneys for 

Defendant. 


Last pleading was filed January 25th, 1916. 
The Clerk will please calendar this cause 


for the next term of 


Court. 









JOHN I. BROWN. 
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Order for Satisfaction of Judgment. 
Filed February 1, 1916. 


mr 

i 


«* 

I 




The Clerk of said Court will please enter judgment of Jan. 22/16 
for $948.95 Int. and costs, as satisfied. 

FRANK E. ELDER, 
Attorney for Plaintiff. 

Memorandum. 

February 1, 1916. 

Judgment of January 22/16 entered “Satisfied”; order plaintiff? 
attorney filed. 

Motion to Discontinue. 

Filed April 10, 1916. 

******* 

Now comes the defendant, by its attorneys, and moves the Court 
to discontinue the plaintiff’s cause of action as to such amount as 
is ill excess of the judgment of Nine Hundred Forty-eight Dollars 
and Ninety-five Cents ($948.95), with interest thereon from the 12th 
day of September, 1915, costs and docket fee, which judgment was 
rendered against the defendant upon its affidavit of defense, 
20 on the 22nd day of January, 1916, upon the ground that 
said judgment is a bar to any further recovery on the plain¬ 
tiff’s claim. 

GIBBS L. BAKER, 

SIDNEY F. TALIAFERRO, 

C. COLDEN MILLER, 

Attorneys for Defendant. 

Frank E. Elder, Esq., Attorney for Plaintiff: 

Please take notice that the above motion will be for hearing on 
the 14th day of .April, 1916. 

GIBBS L. BAKER, 

SIDNEY F. TALIAFERRO, 

C. COLDEN MILLER, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Friday, April 14th, 1916. 

Session resumed pursuant to adjournment, Hon. Wendell P 
Stafford, Justice presiding. 


1 
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THE FIDELITY MUTUAL LIFE INSURANCE CO., AC., VS. 


Upon consideration of the motion of defendant filed herein to 
discontinue this caues of action as to such amount as is in excess ot 
the judgment of Nine Hundred Forty-eight Dollar and ninety-fi 
cents ($948.95) with interest thereon from the 12 day of Septem¬ 
ber, 1915, it is ordered that said motion be, and the same is hereby 

overruled. 

21 Order Allowing Special Appeal. 

Filed May 11, 1916. 

Court of Appeals of the District of Columbia, April Term, 1916. 

No. 456, Original Docket. Law\ No. 585/3. 

The Fidelity Mutual Life Insurance Company, a Corporation, 

Petitioner, 

vs. 

John I. Brown. 

On consideration of the petition for the allowance of a special ap¬ 
peal in the above entitled cause from the order of the Supreme 
Court of the District of Columbia of April 14, 1916, denying motion 
to discontinue, It is by the Court this day ordered that said special 

appeal be, and the same is hereby allowed. _ . __ 

11 Per Mr. CHIEF JUSTICE SHEPARD. 


A true Copy. 
Test: 

[seal.] 


May 10, 1916. 


HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 


Assignment of Errors. 

Filed May 12, 1916. 

******* 

Now comes the defendant, by its attorneys, and says that the 
Trial Court erred as follows: 

1. In entering a judgment for the amount admitted to be due in 
defendant’s affidavit of defense, together with interest, costs and 
docket fee, without discontinuing plaintiff’s cause of action as to 
balance of the plaintiff’s claim, which was denied to be due 

22 in said affidavit of defense. 

2. In refusing to grant defendant’s motion to discontinue 
said cause of action as to the amount in excess of Nine Hundred 
Ninety-one Dollars, Eighty-five Cents ($991.85), being the sum of 
Nine Hundred Forty-eight Dollars, Ninety-five Cents ($948.95), 





JOHN I. BROWN. 
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admitted to be due in said affidavit of defense, together with interest, 

om ^ ocket . aggregating Forty-two Dollars, Ninety Cents 

1 • ’ ^? r ™ hl ± ka( ? * 3een enter ed in favor of the 

plaintiff under the i 3d Rule, and paid by the defendant 

G. L. BAKER, 

SIDNEY F. TALIAFERRO 
C. C. MILLER, 

Attorneys for Defendant. 

Designation of Record. 

Filed May 12, 1916. 

******* 

C i 6 !j k w j U / le f se Prepare transcript of record upon the special 
appeal oi the defendant, and include therein the following papers- 
1. Declaration, Particulars of Demand and Affidavit of Plaintiff 
l. Fleas and Affidavit of Defendant, 

3. Motion for Judgment filed January 17 1916 

4. Judgment entered January 22, 1916 

the 5 reon rder ° f satisfaction of Judgment, and Enti-y 

7 M i ? der .° f J ssue ’ . Notice of Trial and Note of Issue 
t . Motion to Discontinue and Notice 

8. Order of April 14 1916, overruling Motion to Discontinue. 

23 in °\ de * r ° f th ! ° f A PP eaJs allowing special appeal, 
16 10. Assignment of Errors, ’ 

11. This Designation. 

G. L. BAKER, 

SIDNEY F. TALIAFERRO 
C. C. MILLER, ’ 

Attorneys for Defendant. 

Additional Designation of Record. 

Filed May 17, 1916. 

***♦♦**. 

.it ticriTirsirsil 

£? J " a8 ““‘ " n,kr * h * 78 «> ' ul * “'i 

FRANK E. ELDER, 

A ttomey for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

n J; J ?^ n Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 




16 FIDELITY MUTUAL LIFE INSURANCE CO., AC., VS. JOHN I. BROWN. 

23 both inclusive, to be a true and correct transcript °f the record, 
according to directions of counsel herein filed, copy of which is made 
part” this transcript, in cause No. 58573 at Law, wherein John I. 
Brown is Plaintiff and The Fidelity Mutual Life Insurance Com¬ 
pany, a corporation, is Defendant, as the same remains upon the 

*11^Testimonydwhereof, I hereunto subscribe my name and affix 
the seaf“/ Court, at’the City of Washington, in the said Dis- 
trict of Columbia, this 24th day of May, 1916. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2975 The Fidelity Mutual Life Insurance Co., &c., Appellant, 
vs John I Brown. Court of Appeals, District of Columbia. Filed 
Jun- 1,1916. Henry W. Hodges, Clerk. 
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No. 2975. 

No. 11, SPECIAL CALENDAR. 

THE FIDELITY MUTUAL LIFE INSURANCE 
COMPANY, a Corporation, Appellant, 

vs. 

JOHN I. BROWN, Appellee. 

BRIEF FOR APPELLANT. 

Statement of Facts. 

On November 6, 1915, the plaintiff, John I. Brown (appel¬ 
lee herein), filed his declaration (Ree., 1) in the Supreme 
Court of the District of Columbia in cause No. 58573^ at law, 
claiming the right to recover from the defendant, The Fidel¬ 
ity Mutual Life Insurance Company, a corporation (appel¬ 
lant herein), the sum of two thousand five hundred forty 

♦ 

dollars and ninety-five cents ($2,540.95) and interest thereon 
from the 12th day of September, 1915, besides the costs of 
suit, by reason of the following alleged facts: 







That on September 12, 1S95, a policy of life insurance was 
issued to the plaintiff, John T. Brown, by the Fidelity Mutual 
Life Association, which association subsequently became the 
Fidelity Mutual Life Insurance Company, the defendant; 
that the policy was written as of age 44 and provided for the 
payment by the association to the beneficiary of the insured 
of the sum of twenty-five hundred dollars in the event of the 
death of the said insured; that about September 12, 1905, 
upon the representations of an agent of the company that the 
policy he was carrying was without value, the plaintiff sur¬ 
rendered his original policy to the company and thereupon 
received a new policy issued to him bv the Fidelity Mutual 
Life Insurance Company as of age 44, and as of date Septem- 
l>er 12, 1895, in the sum of twenty-five hundred dollars 
($2,500), upon the 20-payment life plan, premiums 
thereon to be fully paid in ten years from the date of the 
application for the second policy, or September 12, 190o; 
that among other terms of the second policy issued it was 
provided that the insured might have the option at maturity 
of withdrawing a guaranteed cash surrender value of seven¬ 
teen hundred and eighty dollars ($1,780); that the divi¬ 
dends apportioned to the policy at maturity amounted to the 
sum of seven hundred and sixty and 95/100 dollar^ 
($760.95), which, together with the cash surrender value, 
made up the total of twenty-five hundred and forty dollars 
and ninety-five cents ($2,540.95), which the plaintiff claimed 
to be due. The second count contained the common counts. 

Attached to the plaintiff s declaration were particulars of 
demand and an affidavit of merit (Rec., 4) under the 73d 
rule of the Supreme Court of the District of Columbia relat¬ 
ing to actions at law arising ex contractu, which affidavit set 
out substantially the same facts alleged in the declaration. 

To this defendant below filed five pleas (Rec., 6), particu¬ 
lars of demand (Rec., 8), and an affidavit of defense (Rec., 
9). The pleas filed were the general issues, set-off, a common 
traverse, and a special plea, wherein thedefendant alleged that 
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the second policy was issued to the insured as of date Septem¬ 
ber 12, 1895, in consideration of the application therefor, of 
the surrender and cancellation of the original policy, and of 
the payment in advance of one hundred thirty-five and thirty- 
eight hundredths dollars ($135.38), and of the payment of a 
like amount on or before the 12th day of September in each 
and every year thereafter until premiums for twenty years 
had been duly paid, or until the prior death of the insured. 
That in order to carry out a part of the requirement of the 
policy to pay the specified sum until premiums for twenty 
years had been paid, the plaintiff executed and delivered his 
certain obligation for the sum of nine hundred ninety-five 
dollars ($995) ; that at the maturity of the policy the in¬ 
sured s obligation, together with interest thereon, amounted 
to the sum of fifteen hundred ninety-two dollars ($1,592), 
and that after deducting the profits accruing to said policy, 
as provided for, a balance remained unpaid on said loan and 
interest of eight hundred thirty-one and 5/100 dollars 
($831.05), which constituted a lien on said policy and was 
deductible from the amount of seventeen hundred and eighty 
dollars ($1,780) payable thereunder. 

The affidavit of defense stated substantially the facts set 
forth in the pleas and that after deducting the amount due by 
the insured to the company, the total sum due the plaintiff 
amounted to nine hundred forty-eight and 95/100 dollars 
($948.95), which the defendant had been ever ready, able, 
and willing to pay and had offered to pay. 

Following the filing of the defendant’s pleas and affidavit 
of defense, viz., December 10,1915, plaintiff (appellee) filed a 
mption entitled “Motion for Judgment under 73d Rule*’ 
(Rec., 11), in which he asked judgment on the grounds that 
there had not been a sufficient or proper plea filed and that 
the affidavit of defense was insufficient. Upon hearing, the 
motion was overruled. 

Thereafter plaintiff (appellee) filed on January 17, 1916, 
a motion (Rec., 11) entitled “Motion for Judgment under 


/ 




Section 1567 D. C. Code,” for judgment for nine hundred 
forty-eight and 95/100 dollars ($948.95), admitted in de¬ 
fendant's affidavit of defense to be due to plaintiff, with inter¬ 
est, costs of suit to date of judgment, and docket fee. The 
motion was granted by the court and judgment entered Janu¬ 
ary 22, 1916 (Rec., 12). 

The judgment was duly paid and on February 1, 1916, an 
order of satisfaction of judgment was entered by plaintiff s 
attorney (Rec., 13). 

On April 10, 1916 (Rec., 13) the defendant (appellant) 
filed a motion to discontinue the plaintiff's cause of action as 
to such amount as was in excess of the judgment entered. 
Upon hearing the motion was overruled (Rec., 13), from 
which order overruling defendant’s motion to discontinue 
this special appeal was allowed. 

Assignment of Errors. 

The court below erred as follows: 

1. In entering a judgment for the amount admitted to he 
due in defendant’s affidavit of defense, together with interest, 
costs, and docket fee, without discontinuing plaintiff’s cause 
of action as to balance of the plaintiff’s claim, which was 
denied to be due in said affidavit of defense. 

2. In refusing to grant defendant’s motion to discontinue 
said cause of action as to the amount in excess of nine hun¬ 
dred ninety-one dollars eightv-five cents ($991.85), being the 
sum of nine hundred forty-eight dollars ninety-five cents 
($948.95), admitted to he due in said affidavit of defense, 
together with interest, costs, and docket fee aggregating forty- 
two dollars ninety cents ($42.90), for which judgment had 
been entered in favor of the plaintiff under the 73d rule and 
paid by the defendant. 
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ARGUMENT. 

The real point in issue in this case is whether the judgment 
rendered in favor of the appellee (plaintiff) on January 22, 
1916, was a judgment under rule 73 upon the defendant s 
affidavit of defense or was a judgment under section lo67 of 
the D. C. Code, upon the plea of set-off, one of the defendant’s 

pleas. 

1. The Force and Effect of a Judgment under the 73d Rule. 

If it was a judgment upon the affidavit of defense, plain¬ 
tiff’s judgment was a final one and a bar to any further prose¬ 
cution of his claim. This proposition is no longer open to 
argument since this court in Overland Washington Motor 
Company vs. Alexander, 43 Appeals D. C., 282, approving 
Kennedy vs. Poole, 5 Washington Law Reporter, 129, said. 

“Plaintiff in a single cause of action sued the de¬ 
fendant for a given amount. As to this amount, 
defendant denied liability but acknowledged itself lia¬ 
ble for a given amount. When plaintiff moved for 
judgment under the 73d rule for the amount stated by 
defendant to be due, it was equivalent to demurring to 
the defense, and a judgment thereon in plaintiff s 
favor was a final judgment as to all matters in issue 
or that could properly have been raised in the suit. 
Plaintiff had the option of one of two remedies—either 
to move for judgment on the pleadings and affi¬ 
davits, and accept the judgment rendered; or to go to 
trial and secure, if possible, a judgment for the fuu 
amount sued upon. He elected to take the former 
course and thereby he has estopped himself from pui- 
suing the latter.” 

The language of the judgment as entered, which is plain, 
clear, and notopen to contradiction or varying construction, 
show’s that said judgment was rendered upon the affidavit 

(Rec., 12). 
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2. The Force and Effect of a Caption. 

The plaintiff’s motion for the judgment bore the caption, 
“Motion for judgment under section 1567 D. C. Code/ 1 but 
the motion itself did not accord with the caption and made 
no reference to said section or any other section of the code. 
On the contrary, plaintiff expressly moved the court “for 
judgment for $948.95 admitted in the defendant’s affidavit of 
defense to be due to plaintiff, with interest thereon at 6 per 
cent from the 12th day of September, 1915, and costs of this 
suit to the day of this judgment and a docket fee of $10.” 

The section of the code referred to is clearly a provision 
for certain relief on account of something indicated by a plea 
set-off—not by other pleas or pleadings in general or by 
anything which might appear in an affidavit, ft also pro¬ 
vides for allowance of costs accrued to date of filing of the 
plea—not to date of a judgment entered, and it makes no pro¬ 
vision for a docket fee. which would only and naturally follow 
the final disposition of a case. Plaintiff’s motion does not in 
any respect meet the requirements of section 1567 D. C. Code. 

In 23 Cyc., 770, it is stated: 

“The rendition of judgment on motion or any sum¬ 
mary proceedings being in derogation of the common 
law, the statute authorizing it must be strictly pursued 
and the judgment must show on its face all facts neces¬ 
sary to give jurisdiction and to support the judgment.” 

Citing: 

Arthur vs. State, 22 Alabama, 61. 

Floyd vs. Black Litt. Sel. Cases, Ky., 11. 

Rucker vs. Moore, 1 TIeisk. (Tenn.), 219. 

Haynes vs. Gates, 2 Head (Tenn.), 598. 

Cannon vs. Wood, 2 Sneed (Tenn.), 177. 

Barry vs. Patterson, 3 Humphr. (Tenn.), 313, 

Jones vs. Read. 1 Humphr. (Tenn.), 335. 

Gamer vs. Carroll, 7 Yerg. (Tenn.), 365. 

Hamilton vs. Burrum, 3 Yerg. (Tenn.), 335. 





The caption or title at the head of a pleading is not a part 
of it, and cannot make the pleading what it is not. 

In U. S. vs. Palmer, 16 U. S., 610, Mr. Chief Justice 
Marshall said : 

“ * * * the title to an act cannot control its 

words but may furnish some aid in showing what was 
in the mind of the legislature.” 

In Stone vs. Ches. and C. Investment Co., 15 Appeals D. C., 
585, the court said: 

“Ordinarily the title of an act is no part of it, and 
sections thereof which may stand alone can be re¬ 
garded as independent enactment.” 

In the case of In re Clary’s Estate, 112 California, 295, the 
court said: 

“ * * * The petition here states all the elements 

of a bill in equity for an accounting and was answered 
on the merits, and without objection to form of the 
proceedings. The fact, therefore, that it was entitled 
in the estate, instead of being in form an independent 
action, can make no diflerence. ‘The petition under 
the circumstances may be regarded as a petition in 
equity addressed to the equitable powers of the Supe¬ 
rior Court, and the form of its title is immaterial. Es¬ 
tate of Thompson.’ ” 

In West Chicago Park Commission vs. Schellinger, 117 
Illinois, 525 ? the court said: 

“The objection made by appellant to the additional 
count of the declaration, filed by leave of court, is 
plainly untenable. The caption is no part of the 
count proper, and the count itself expressly names the 
plaintiffs by their individual names.” 

In Patterson vs. State, 10 Indiana, 296, the court said: 

The third objection goes to a mere matter of form 
or name. The scire facias contains all the allegations 
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of a good complaint. It is not material by what name 
the action is called. A mere matter of form is waived 
by proceeding in the cause without raising the objec¬ 
tion.” 

In Thompson vs. Voss, 16 Indiana, 297, the court said: 

“ * * * it is insisted that there was no demur¬ 

rer, hut a kind of replication to it. The demurrer 
commences by stating that ‘plaintiff for reply to the 
answer of the defendant says that the same does not 
contain facts sufficient, etc. The plaintiff was guilty 
of a misnomer, merely, in characterizing his pleading 
as ‘reply ; the legal effect of it was neither to traverse 
or confess and avoid the answer, but to dispute its suffi¬ 
ciency in law.” 

In Charlotte, C. & A. R. Co. vs. Gibbes, 23 South Carolina, 
370, the court said: 

“There is not a single material allegation of fact in 
the complaint which is controverted by the defendant 
in his pleadings, styled an answer, but the sole issue 
presented is one of law, whether the act requiring this 
assessment was constitutional. It is true that, as we 
have seen, the proper mode of raising such an issue 
would be by demurrer, and the defendant has not seen 
fit so to style his pleading; but that cannot alter its 
legal effect.” 

The plaintiff might have described his motion as a “motion 
for security for costs” or “motion for the issuance of a com¬ 
mission to take testimony,” but in neither case could it have 
any effect for those purposes or be construed as anything but 
what it was—a motion for the amount admitted in the affi¬ 
davit of defense, based necessarily upon the 73d rule, and so 
granted. 

As a matter of fact the first motion filed by the plaintiff on 
December 10, 1915, was also misnamed. It was entitled 
“Motion for Judgment under the 73d Rule, ’ but the grounds 
assigned were: “That there has not been a sufficient or proper 
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plea filed in this case, and that the affidavit of defense is insuf¬ 
ficient, ” thus combining a demurrer with the motion and 
under the caption of the latter. 

The right given to a plaintiff by section 1567 of the D. C. 
Code can be exercised only by appropriate action on his part, 
and unless so exercised, it profits him nothing. The statute 
does not provide that a judgment shall be entered for the 
part not controverted in the defendant’s plea of set-off, but 
only that it may be. It is not in conflict with the 73d rule, 
and therefore a party is entitled to base his action on that rule 
if he so desires. Whether intentionally or not, that is exactly 
what the appellee did. 

We submit that it is not in the province of this court to 
alter the plain intent and meaning of a step taken and acted 
upon in the trial court or to provide a remedy for the negli¬ 
gence or mistake of counsel. The Supreme Court of the 
United States in the case of Beloit vs. Morgan, reported in 7 
Wallace on page 622, says: 

“In Henderson vs. Henderson, 1 Hare, 155, the 
Vice-Chancellor stated: Tn trying this question, I be¬ 
lieve I state the rule of court correctly, that where a 
given matter becomes the subject of litigation in, and 
of adjudication by, a court of competent jurisdiction, 
the court requires the parties to bring forward their 
whole case, and will not, except under special circum¬ 
stances, permit the same parties to open the same sub¬ 
ject of litigation in respect of a matter which might 
have been brought forward as a part of the subject in 
contest, but which was not brought forward, only be¬ 
cause they have from negligence, inadvertence, or even 
accident, omitted a part of their case. The plea of res 
judicata applies, except in special cases, not only to the 
points upon which the court was required by the par¬ 
ties to form an opinion and pronounce a judgment, 
but to every point which properly belonged to the 
subject of litigation, and which the parties, exercising 
reasonable diligence, might have brought forward at 
that time.’ ” 


1 _ 
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Moreover, there were other pleas filed by the defendants 
which denied any liability to the plaintifi, and it is at least 
questionable whether a judgment could have been properly 
rendered for the plaintiff purely on the pleadings and without 
reference to the affidavit of defense or reliance upon the 73d 
rule. 

It is submitted that, in fact, the appellee not only failed to 
exercise whatever right he had under section 1567 of the I). C. 
Code, but did exercise his right under the 73d rule, and that 
therefore the judgment granted him and paid by the appel¬ 
lant was final, and the order of April 14, 1916, overruling 
appellant’s motion to discontinue the cause should be reversed. 

Respectfully submitted, 

GIBBS L. BAKER, 

CHARLES COLDEN MILLER, 
SIDNEY F. TALIAFERRO, 

Attorneys for Appellant. 


( 31855 ) 
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No. 11, SPECIAL CALENDAR. 

THE FIDELITY MUTUAL LIFE INSURANCE COM¬ 
PANY, a Corporation, Appellant, 

V8. 

JOHN I. BROWN, Appellee. 

BRIEF FOR APPELLEE. 

Statement of Facts. 

The statement of facts set forth in appellant’s brief is sub¬ 
stantially correct, except that the appellant omitted that the 
third plea of the defendant below contained a plea of set-off 
for the sum of $1,592 (section 10, page 7, Record), and the 
fifth plea acknowledged the defendant’s indebtedness to the 
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plaintiff in a sum equal to the difference between $1,592 and 
plaintiff’s demand, amounting to $2,540.95 (section 12, page 

8, Record). , 

Appellant’s chronological statement of pleadings also iai s 

to make mention of demurrer filed by plaintiff below to the 
defendants’ third and fifth pleas, which demurrer was filed 
coincidental with plaintiff’s motion for judgment under the 
73d rule on December 20, 1915 (section 16, page 11, 
Record). The demurrer, together with exhibits, was omitted 
from the record on request of counsel lor appellant, but as 
appellant’s brief (pages 8 and 9) characterizes plaintiffs 
motion, entitled “motion for judgment under 73d rule, ’ as 
a demurrer, it becomes necessary to make reference to the 
demurrer to the third and fifth pleas, filed with the said 
motion for judgment under 73d rule. 


Assignment of Errors. 

The two assignments of error stated in appellants brief 

present the following questions: 

1. Did the court err in granting plaintiff’s motion for 
judgment under section 1567, D. C. Code, together with 
interest, costs, and docket fee, without discontinuing plain¬ 
tiff's cause of action as to balance of plaintiff’s claim. 

2. Did the court err in refusing to grant defendant s 
motion for discontinuance of the said cause of action as to 
the difference between the total of the judgment granted on 
the motion for judgment under section 1567, D. C. Code, 
and plaintiff’s total demand, or, in other words, did the court 
err in failing to distinguish a motion for judgment under 
section 1567, D. C. Code, from a motion for judgment under 
the 73d rule, which latter motion the court had at the last 
previous session of the court overruled. 
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ARGUMENT. 

The situation before the court appears to us to he ade¬ 
quately described in the language of Chief Justice Alvey, of 
this court, in the case of Harris vs. Leonhardt, 2 Appeals 
D. C., 318, when he said: 

“The grounds of this appeal, if it can be said to 
have any grounds for its support at all, are of the 
merest technical nature, and without the slightest 
merit to commend them to the consideration of the 
court.” 

Section 1567 of the Code of Law for the District of 
Columbia provides that— 

If the defendant’s plea of set-off covers or applies 
to only part of the plaintiff’s demand judgment may 
be forthwith rendered for the part not controverted 
and the costs accrued until the filing of the plea, and 
the case shall be proceeded with for the residue as if 
the part for which judgment was rendered had not 
been included therein.” 

% 

Section 1109 of the Code of Law for the District of Colum¬ 
bia provides, in part, that— 

“Attorneys, solicitors and proctors, on a trial before 
a jury in civil or criminal causes, or before referees, 
or on a final hearing in equity or admiralty, a docket 
fee of twenty dollars * * * in cases at law 

where judgment is rendered without a jury $10.” 

Section 1184 of the Code of Law for the District of Colum¬ 
bia provides that— 

“In an action in the Supreme Court of the District 
of Columbia to recover a liquidated debt on which 
mterest is payable by contract or by law or usage the 
judgment for the plaintiff shall include interest on 
the principal debt from the time when it was due and 

payable, at the rate fixed by the contract, if any, until 
paid.” 
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The obvious purpose of the enactment of section 1567 of 
the Code of Law, quoted supra, was to cover situations such 
as that presented in the case at bar. The 73d common law 
rule was in force at the time of the enactment ol the Code, 
and Congress must be taken to have legislated with a lull 
knowledge of the existence and operation ol the rule. Con¬ 
gress must, therefore, have intended to furnish a means by 
which the plaintiff might not be deprived of the use of his 
money, admitted by the defendant to be due, until the final 
adjudication of the cause. The set-off section (1567) of the 
Code has been invoked in favor of the plaintiff, and the 
motion for judgment thereunder granted by the court below. 
The motion for judgment under section 1567 was properly 
entitled. The defense offered no objection at the hearing to 
the granting of the motion, and in fact acquiesced in the 
judgment of the court below, from January 22 until April 
10, 1916, when the motion to discontinue was filed. 

It is not contended that the motion on which judgment 
was granted was not entitled as, and intended to be, a motion 
for judgment under section 1567 of the Code, nor is it con¬ 
tended that the defendant was deceived or misled, or any 
advantage taken of him, because of the framing or form of 
the motion. Ttie record shows (page 11), and appellant’s 
brief admits, that a motion for judgment under the 73d rule 
was filed on December 20, 1915, and was by the court over¬ 
ruled, and it is unthinkable that the attorney for the plain¬ 
tiff, even if deserving of the charge of shortcoming imputed 
to him by appellant’s brief, would, at the next session of the 
court thereafter, have filed or called to the attention of the 
court another motion for judgment under the 73d rule, and 
it is alike preposterous to even imply that the eminent judge 
who granted the motion for judgment under section 1567 of 
the Code was misled into believing that he was construing a 
motion for judgment under the 73d rule, which was entitled 
“a motion for judgment under section 1567, D. C. Code.” 
The appellant has well stated that “the real point in issue in 










this case is whether the judgment rendered in favor of the 

L p ", nliI) ", J r mr > 22 ' 1M «. ™ * i”w 

er rule <3 upon defendant’s affidavit of defense or a 
judgment under section 1567 of the D. C. Code upon the 
P ea of set-off, one of defendant’s pleas.” Obviously for 
reasons a ready stated, the judgment was not regarded bv the 
defendant, the plaintiff, or the court below as a judgment 
under the 73d rule. The contention of the appellant there¬ 
fore resolves itself into a strictly technical construction of 
the language employed in section 1567 of the Code. 

clearh e td ant t St ^ lr i d a , nd fifth pIea ® (pageS 6 and 7 > R«cord) 
<learl } admit indebtedness by the defendant to the plaintiff 

under nT 1J7 8M> the am ° Unt of the judgment granted 

antt affid ! r Tf™ ^ January 17 ’ 1916 ‘ »efend- 

Pleadin^ daV1 a 18 a necessar - v P art of defendant’s 

I leadings in this case, without which the plaintiff would 

have been entitled to judgment for the full amount oThis 

and fim U ? ^ ^ rU,e ' Tbe demurrer to the third 
and hfth pleas, which was tiled by plaintiff coincidental with 

with it, T 7 J " dgment under the 73d rule, was, together 
e latter, overruled, the court thereby sustaining the 

sufficiency of the pleas and the affidavit of defense. The 

affidavrt of defense reiterates the admissions in pleas three 

of $948 fiff defCndant 18 lndebted t0 Plaintiff in the sum 

Section 1567 provides that if the defendant’s plea of set-off 
coicrs or applies to only part of plaintiff’s demand, judgment 
may be forthwith rendered for the part not controverted and 
he costs accrued until the filing of the plea, and the case 
h ®. , be P roceeded with for the residue as if the part for 

W + 1 ° t 11 WaS rendered had not been included therein 

so that as defendant’s pleas three and five do not cover the 

amount of plaintiff’s demand by $948.95, the situation is 

wrought clearly within the purview of section 1567 of the 

Defendant’s objection that the motion filed January 17, 













6 

1916, specified the amount admitted in defendant’s affidavit 
of defense, instead of defendant’s plea, is an attempt to make 
a distinction where there is obviously no difference, and it 
seems to us as an effort on the part of the appellant to conceal 
the substance and manifest purpose of the law by causing 
the form to stand out in such relief as is not warranted by 
the circumstances. If, as in the present case, the defend 
ant’s pleas of set-off apply to only part of plaintiffs demand, 
defendant’s statement under oath in its affidavit of defense 
strengthens plaintiff’s position, and the fact that reference in 
the motion is made to the statement under oath instead of 
to the same statement in the plea of set-off or the admissions 
in plaintiff’s fifth plea could not by reasonable intendment 
make any difference. Section 1567 of the Code merely re¬ 
quires that defendant’s plea of set-off shall apply to only part 
of the plaintiff’s demand, and the law is satisfied when the 
defendant is apprised of the purpose of the motion for 
judgment under section 1567 of the Code, ignorance of 
which has at no time been claimed for or attributable to the 
defendant. Affiant’s brief calls attention (pages 8 and 
9) to the dual character of plaintiff’s motion for judgment 
under the 73d rule filed December 20, 1915 (Record, page 
H). Appellant states that the motion was a combination 
of demurrer with a motion for judgment under the 73d rule. 
In Boogher vs. Byers, 10 Appeals D. C., 419, Chief Justice 
Alvey, in delivering the opinion of this court, said: 

“The plaintiff is not required, either in his declara¬ 
tion or his affidavit, to anticipate the defense of the 
defendant; and if the declaration and affidavit present 
a case which, if unanswered, would entitle the plain¬ 
tiff to judgment, he can only be prevented from 
obtaining such judgment under the rule by a 
sufficient plea and affidavit by the defendant, as 
required bv the rule. The rule requires of the 
defendant that he shall ‘file along with his plea, if 
in bar, an affidavit of defense denying the right of 
the plaintiff as to the whole, or some specified part of 
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his claim and specifically stating also in precise and 
distinct terms, the grounds of his defense/ This he 
has failed to do, both with respect to the pleas of the 
general issue, and that of the statute of limitations. 
All the pleas pleaded by the defendant were required 
to be supported by affidavit; and with respect to the 
plea of the statute of limitations; his failure to make 
the affidavit thereto fairly gives rise to the presump¬ 
tion that he was conscious of having made some 
acknowledgment that would revive the right to 
recover the claim.” 

The findings of this honorable court in the case just cited 
clearly warrant the form of the motion for judgment under 
the 73d rule, to which appellant has objected. This decision 
also lends color to our contention that in the case at bar the 
affidavit of defense was a necessary part of the plea, and that 
the reference to the affidavit of defense in the motion in 
question was, in effect and to all intents and purposes, a refer¬ 
ence to the plea. 

A fact forming an important part of the record at this 
point, but unfortunately not appearing in the record, was 
that a demurrer to defendant’s third and fifth pleas was filed 
coincidental with plaintiff’s motion for judgment under the 
73d rule. The demurrer, as well as all exhibits referred to 
in plaintiff’s declaration, were, at the suggestion of attorney 
for defendant, omitted from the record to minimize expense. 

Appellant’s brief cites the case of Overland-Washington 
Motor Company vs. Alexander, 43 Appeals D. C., 282. In 
this case judgment was prayed under the 73d rule and was 
granted and the case subsequently discontinued as to the 
residue of plaintiff’3 demand. There is no analogy between 
the Overland case and the case at bar, as in the latter case 
the motion for judgment under the 73d rule was specifically 
denied by the court below. Appellant takes exception to the 
allowance for costs to date of judgment rather than to date 
of filing of the plea, and also to the allowance for docket fee, 
which appellant claims would only and naturally follow the 
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final disposition of the case, but appellant is charged with a 
knowledge of the procedure under the rules of the Supreme 
Court of the District of Columbia, and must therefore be held 
to know that judgment on motions is, except in \ery rare 
cases, granted or denied at what amounts to substantially the 
time of filing the motion, usually within a week, so that the 
increment of interest accruing between the filing of the 
motion and the rendition of the judgment on the motion 
would be so incalculably small that it could not in fairness 
nor in a reasonable construction of the statute be taken into 

account. 

With reference to the docket fee allowed by the court below 
it appears necessary to but call attention to the provision of 
the second paragraph of section 1109 of the District of 
Columbia Code, which provides for the payment of a docket 
fee of ten dollars in cases at law where judgment is rendered 

without a jury. 

In support of the proposition that the caption at the head 
of a pleading is not a part of it, and cannot make the plead¬ 
ing what it is not, appellant cited several cases, which will 

be taken up in the order cited. 

In the United States vs. Palmer, 16 U. S., 610, the court 

said: 

“The title of an act cannot control its words, but 
mav furnish some aid in showing what was in the 
mind of the legislature. The title of this act is An 
act for the punishment of certain crimes against the 
United States.’ It would seem that offenses against 
the United States, not crimes against the human race, 
were the crimes which the legislature intended by this 

law to punish.” 

If this citation has any bearing on the case at bar we 
contend that the title of the motion in question must be held 
as showing what was in the mind of the plaintiff and the 
court below when consideration was given to the motion as 
a motion for judgment under section 1567 of the D. C. Code. 





In Stone vs. The Chesapeake and Columbia Investment 
Company, 15 Appeals D. C., 585; W. L. R., 28, 137, the 
statement of the court from which appellant quoted a brief 
excerpt is as follows: 

\\ e regard the title of the act, however, as decisive 
ot the question, for although ordinarily the title of 
an act is no part ot the act, a section of an act which 
may stand alone can be regarded as an independent 
enactment, yet this rule cannot apply to the statute 
now before us, inasmuch as the constitution of the 
fetate of Virginia provides that ‘No law shall embrace 
more than one object which shall be expressed in its 
title, and necessarily the title is an integral part of 

The excerpt quoted in appellant’s brief is mere dictum, 
but taken in its entirety the paragraph quoted clearly nega- 
tives appellant's contention. 

In In re Clary’s Estate, 112 California, 295, reference is 
made to the caption of a pleading for the first time filed 
which was answered on its merits as a bill in equity, and no 
objection was made to its form. It was obviously a bill in 
equity, and was so construed by the pleader, the respondent, 
and the court. And if that case bears any analogy to the case 
at bar it negatives appellant’s contention, and it seems to us 
the court should refuse to give serious consideration to the 
technical objection of misnomer after the defendant had ap¬ 
peared at the time fixed for consideration of the motion and, 
without objection to the form of the motion, had permitted 
judgment to be entered thereon and acquiesced in the situa¬ 
tion thus presented until after a joinder in issue had been 
filed and for nearly three months thereafter. 

In Harris vs. Leonhardt, 2 Appeals D. C., 318, Chief 
Justice A Ivey, speaking for this court, said: 

“In the first place, the affidavit purports to have 

m i e before a justice of the peace of the State 
of Maryland, and his certificate is authenticated by an 
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official seal affixed. This affidavit has been accepted 
and acted upon by the court, and it does not appear 
that there was any motion made to remove it from the 
files; and it would be too late to raise the objection 
after judgment rendered. Such an objection shou 
be taken in the first instance, and before any proceed¬ 
ing is had founded upon such affidavit.” 

Appellant cited West Chicago Park Commission vs. Shel- 
linger, 117 Ill., 525. in this case it appears that the caption 
to an additional count of the declaration failed to name all 
of the parties referred to in the additional count, but the 
count itself expressly named the parties by their individual 
names, so that no one could have been misled by the failure 
to include all the parties’ names in the caption. 

In Patterson vs. State, 19 Indiana, 296, the court held 
substantially as in the case In re Clary’s Estate, 112 Cali¬ 
fornia, 295, that the matter of form is waived by proceeding 

in the case without raising the objection. 

In Thompson vs. Voss, 16 Indiana, 297, and Charlotte C. 
& R. Co. w. Gibbes, 23 S. Car, 370, the court held in effect 
that where the pleading was in effect a demurrer it 
would be so regarded by the court, even though styled some¬ 
thing else. Neither of these cases is analogous to the case 
at bar, for the reason, among others, that no demurrer had 
been previously filed and overruled, as had been done with 
the motion for judgment under the 73d rule in the case at 

bar. . 

When appellant savs that “the plaintiff might have 

described his motion as ‘a motion for security for costs,’ 
or ‘a motion for the issuance of a commission to take testi¬ 
mony,’ but in neither case could it have any effect for those 
purposes or be construed as anything but what it was and 
also for the amount admitted in the affidavit of defense 
based necessarily upon the 73d rule, and so granted,” appel¬ 
lant imputes to the learned justice below such a possible lack 
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of vigilance that the observation can hardly warrant our 
treating it with such seriousness as to call for a reply. 

Appellant s contention that defendant’s pleas, amounting 
to the general issue, raise a question as to the propriety of 
granting a judgment on the pleadings is clearly set at rest 
by the plain provision of section 1567 of the Code, and 
requires no further answer. 

We heartily agree in the sentiment expressed in appellant’s 
brief when it says: 

“We submit that it is not in the province of this 
court to alter the plain intent and meaning of a step 
taken and acted upon in the trial court or to provide 
a remedy for the negligence or mistake of counsel.” 

1 he plain intent and meaning of the step taken and acted 
upon by the eminent justice who presided at the hearing in 
the lower court was the granting of a motion for judgment 
on a motion entitled “motion for judgment under section 
1567, D. C. Code, which motion was discussed by the attor¬ 
ney for plaintiff as a motion for judgment under the said 
section and was commented on as such motion by the pre¬ 
siding justice in the immediate presence of attorneys for the 
defendant below, who raised no objection to the form of the 
motion nor the granting of the judgment thereon, but who 
did object at a prior session of the court to granting a motion 
for judgment under the 73d rule. 

Upon consideration of the foregoing, it is respectfully 
submitted to this honorable court that the action of the court 
below in granting plaintiff’s motion for judgment under 
section 1567 was proper, as was also the action of the court 
in overruling defendant’s motion for discontinuance, and 
the rulings of the court below should therefore be affirmed. 

FRANK E. ELDER, 

Attorney for Appellee. 
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